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should achieve the important purpose of keeping the par-
ties in the loop at all times.

Schedule of Fees and Durations. Time to complete, 
AAA fees and arbitrator compensation are calculated 
based on the size of the claim or counterclaim (which-
ever is largest). There are four general categories: (1) 
claims between $75,000 and $250,000, (2) claims between 
$250,000 and $500,000, (3) claims between $500,000 and $1 
million, and (4) claims between $1 million and $5 million. 
Maximum days from fi ling to award, number of hearing 
days, arbitrator compensation and study time hours are 
capped at amounts determined by the size of the claim. 
(see schedule below).4

One Arbitrator Only. In all cases under the New 
Rules there will be a single arbitrator. For cases in the $1 
million to $5 million range, this represents a signifi cant 
departure from the regular “large complex case” default 
provision of a panel of three arbitrators and should result 
in signifi cant savings and effi ciency in both cost and 
scheduling matters. 

Meet and Confer Conference. The New Rules con-
template a collaborative process. There is a requirement 
that the parties get together on their own within 14 days af-
ter the initial AAA Administrative Conference to address 
issues normally dealt with at a preliminary conference. 
At this so-called “Meet and Confer Conference”—before 
any preliminary hearing—the parties are to agree on three 
prospective arbitrators from a list provided by the AAA 
from which the AAA will appoint one, as well as to agree 
on a time, date and place of the hearing, the number of 
hearing days and allocation of days to each party, and any 
discovery within the limitations permissible, all for the 
arbitrator’s review once he or she comes on board.5

Discovery. Regarding discovery, which is generally 
discouraged, the rules similarly place this primarily in 
the hands of the parties and their representatives, with 
discovery only to be had if they determine it is “essen-
tial.” At the Meet and Confer Conference the parties and 
their representatives are to develop a discovery plan to be 
presented to the arbitrator, who before approving it will 
review it to ensure that “it adheres to the tenets of arbitra-
tion as a time- and cost-effective process as well as to the 
applicable timeframes.”6

Time Limitations and Presentations at Hearing. 
At the evidentiary hearing, the parties must adhere to 
the stated time limitations. In order to achieve this, the 
arbitrator may impose a schedule and procedures for each 
party’s presentation, including the use of a “chess clock,” 

On June 15, 2014 the American Arbitration Associa-
tion (the “AAA”) released a new set of Supplementary 
Rules for Fixed Time and Cost Construction Arbitration 
(the “New Rules”) to address concerns in the industry 
about arbitration not always being faster and less ex-
pensive than litigation. The New Rules are intended 
to provide predictability in total time and cost and are 
“most appropriately used for cases with discrete issues 
that would benefi t from limited document exchange and 
discovery.”1 The New Rules complement the existing 
AAA Construction Industry Arbitration Rules, which are 
also now under review for possible revision, and both 
sets of rules will apply to disputes calling for arbitration 
under the New Rules.

“It’s not too late to opt into the New 
Rules, even for disputes arising from 
contracts containing standard arbitration 
clauses.”

Under the New Rules, the parties will be able to 
calculate with some certainty the maximum time to 
complete the arbitration, the number of hearing days it 
will run, the arbitrator costs, and the AAA administrative 
fees.

Opting In. It’s not too late to opt into the New Rules, 
even for disputes arising from contracts containing stan-
dard arbitration clauses. In order to avail themselves of 
these rules immediately, parties to a current dispute—re-
gardless of what the existing contract arbitration clause 
may say—may opt into them by fi ling a “submission 
agreement” to arbitrate under the New Rules, signed by 
the parties and submitted through any AAA offi ce along 
with the required fi ling fee.2 While at contract formation 
the parties can customize their dispute resolution clause 
in any way they see fi t (including providing for use of 
these New Rules under appropriate circumstances), this 
can always be varied by subsequent agreement.

Communications and Designated Party Employees. 
The New Rules streamline communication among the 
parties, and are limited to arbitrations where there are two 
parties involved (although a surety may be involved under 
certain circumstances).3 In contrast with current standard 
procedure, the New Rules require direct communica-
tion with parties (along with counsel), providing that all 
communications be via email and that designated “party 
employees,” such as in-house counsel or a senior level 
executive, must be copied on all correspondence. This 
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Endnotes
1. Supplementary Rules for Fixed Time and Cost Construction 

Arbitration (“SR”) Introduction.

2. SR-8. Filing Requirements Under a Submission Agreement.

3. SR-1. Agreement of Parties and Applicability.

4. Fee Schedule 

 Fees will be billed in accordance with the following Time/Cost 
Schedules: 

 Between $75,000 and $250,000: AAA fees: $2,500; max days from 
filing to award: 120; max hearing days: 3; arbitrator compensation: 
under $250/hour; max study time-hours: 8; max total fees: 
$10,500.

 Between $250,000 and $500,000: AAA fees: $5,000; max days from 
filing to award: 180; max hearing days: 3; arbitrator compensation: 
under $275/hour; max study time-hours: 12; max total fees: 
$14,900.

 Between $500,000 and $1 million: max days from filing to award: 
270; max hearing days: 5; arbitrator compensation: under $300/
hour; max study time-hours: 20; max total fees: $25,500.

 Between $1 million and $5 million: max days from filing to 
award: 360; max hearing days: 10; arbitrator compensation: under 
$350/hour; max study time-hours: 40; max total fees: $52,000.

 Does not include possible additional fees as described in the 
Supplementary Rules and in other charts. Total Fees also do not include 
reasonable travel-related expenses incurred by the Arbitrator.

5. SR-11. Meet and Confer Conference.

6. SR-11(d) Meet and Confer Conference, Document Exchange and 
Discovery.

7. SR-15. Hearings.

8. SR-16 Post-Hearing Briefs. Note also that statements of claim (and 
statements of counterclaim) are likewise limited to five pages.  
SR-5.

9. SR-17. Time of Award.

10. SR-18. Form of Award.

11. Construction Arbitration Rule 56 requires that in the absence of a 
party, the party who is present must submit “such evidence as the 
arbitrator may require for making an award.” R-56(b).

12. SR-22. Remedies for Nonpayment, Request for Default Award.
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com.

written statements in lieu of testimony, and other similar 
measures.7

Post-Hearing Briefs. Post-hearing briefs are discour-
aged, and if allowed, are limited to fi ve pages, with some 
limited review time/arbitrator compensation for this.8

Awards. In contrast with the current 30 days to make 
the award once the hearings are closed, the New Rules 
shorten this by a third, to a 20 days time frame.9 Awards 
are limited to three pages, with a concise written fi nan-
cial breakdown of monetary awards and line item dispo-
sition of any nonmonetary claims. The drafters (which 
included both the AAA and the National Construction 
Dispute Resolution Committee, comprised of industry 
leaders) considered allowing more fl exibility in the page 
limitations, but decided there would be more compliance 
if the limitations were strictly adhered to. Under the New 
Rules, if the parties require a reasoned award or fi ndings 
of fact and conclusions of law, the case is kicked into the 
Regular or Large, Complex Procedures, along with its 
associated fees.10 The New Rules thus build in incentives 
to keep it simple and remain within the cost containment 
goals.

Defaults. Another signifi cant change involves a 
procedure for a “Default Award” if a party fails to pay 
requested fees or deposits “without good cause shown,” 
in contrast with regular Rule 56 “Remedies for Nonpay-
ment.”11 Under the New Rules, a default award may 
be issued in these circumstances, but only after notice 
is given to the non-paying party requesting a response 
within 7 days, after which proof of damages is submitted 
to the arbitrator at a scheduled hearing.12 It remains to be 
seen how this might work in practice since presumably 
a non-paying party has the right to attend such a sched-
uled hearing and at least defend on the issue of damages.

According to Michael Marra, AAA Construction Di-
vision Vice President in the northeast, the response so far 
has been very positive for these rules from both in-house 
and outside counsel, a number of whom have indicated 
an intention to write them into their construction con-
tracts. For now, for parties with disputes that fi t these 
New Rules, opting in by “submission agreement” under 
SR-8 may be an excellent option to contain cost and time 
in relatively simple construction arbitrations. 


